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BEFORE THE
| LLI NO S COMMERCE COMM SSI ON

TRANSPORTATI ON BENCH SESSI ON

Chi cago, Illinois
March 7th, 2012

Met, pursuant to notice, at 10:30 a.m
BEFORE:

MR. DOUGLAS P. SCOTT, Chairman

MS. LULA M. FORD, Conmm ssion

MS. ERIN M. O CONNELL-DI AZ, Comm ssi oner

MR. SHERMAN J. ELLIOTT, Comm ssi oner

MR. JOHN T. COLGAN, Acting Comm ssioner
(via tel ephone)

SULLI VAN REPORTI NG COMPANY, by
Amy M. Spee, CSR, RPR
Li cense No. 084-004559
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CHAI RMAN SCOTT: Pursuant to the provisions of

the Illinois Open Meetings Act, | now convene a
regul arly schedul ed Bench Session of the Illinois
Commer ce Comm ssSi on.

Wth me in Chicago are Conmm ssioners
Ford, O Connell-Diaz and Elliott. And with us in
Springfield is Conm ssioner Col gan. | "' m Chai r man
Scott. We have a quorum

Bef ore noving into the agenda,
according to Section 1700.10 of Title Il of the
Adm ni strative Code, this is the time we allow
menbers of the public to address the Conm ssion.

Members of the public wishing to
address the Comm ssion must notify the Chief Clerk's
Office at |l east 24 hours prior to Conm ssion
meetings. According to the Clerk's Office, we have
one request to speak at today's Bench Sessi on. Qur
public request to speak today comes from
Representative Marl ow Col vin.

Representative Colvin, are you there?

REPRESENTATI VE COLVI N: I am

CHAI RMAN SCOTT: Very good. Just a rem nder
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t hat per the Comm ssion's rules, you'll have

3 mnutes for your comments. | know you've been

t hrough this before, but you understand that we won't

actually be responding to you as you speak.

So when you're ready, go ahead.

REPRESENTATI VE COLVI N: That is understandabl e.

Good morni ng, Chairman Scott and
M. Col gan here in Springfield, to the rest of the
Conm ssi oners.

Chai rman Scott and the Comm ssioners,

t hank you for this opportunity. My name is Marl ow

Col vin, for the record. |'"'mthe State Representative

of the 33rd Representative District on the Southeast

Side of the City of Chicago.

Thank you for this opportunity to
speak with you agai n.

| am here again today to discuss the
Chi cago Cl ean Energy Project. As you know, this
project is not on your agenda for today's meeting
and, quite frankly, the reason I'm here is that |

find it so troubling.

There is a very real concern that this

3
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proceedi ng has been unnecessarily and i nappropriately
del ayed in a manner that will prevent you from acting
within the statutory deadlines established by the
General Assenbly.

As you recall, prior to you voting on
the initial order regarding the Chicago Cl ean Energy
Project in January, | had the opportunity to speak
with you about this $3 billion facility that is
pl anned to be constructed in ny |egislative district
on the Southeast Side of the City of Chicago.

I n addition to providing much-needed
j obs and econom c growth for this community and this
state, this project will provide a productive use for
Il11inois coal, demonstrate the comrercial viability
of U S. gasification technol ogy, and significantly
advance this country's enhanced oil recovery efforts.

As we discussed then, there is a very
substantial legislative vetting of this project prior
to the statute being enacted. There also was a very
detailed framework that the General Assembly approved
in the statute. The General Assenbly very

intentionally gave the I1CC an inmportant but limted
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role. There was no disrespect intended by giving the
ICC a limted role. There was a deliberate
assignment of task with the Illinois Power Agency
resolving contested ternms of the sourcing contract,

t he Capital Devel opment Board establishing the
financial parameters for the capital and operations
management cost and the | CC establishing the rate of
return for the facility.

Each agency had a Iimted role in
devel oping the foundation for the project that
reflected the agency's particular expertise. The
statute provides that once those inputs have been
denonstrated, the I1CCis to take the mechanical steps
necessary to finalize the contract.

As the statute plainly states, the I CC
is only to performthree very specific tasks at this
point: fill in the blanks for the capital charge and
O&M charge and the rate of return; number two, to
remove two i nappropriate early term nation
provi sions; and, nunber three, correct typographical
and scrivener errors.

The statute clearly states that these
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are the only changes that the I1CC is authorized to
make to the contract the Illinois Power Agency
approved. The order that you adopted in January went
wel |l beyond those tasks and modified the substantive
terms of the contract that included poison pills that
appeared designed to kill the project. The
provisions that were included in your order
absolutely were not contenpl ated by the Gener al
Assembl y.

There really is no way for the General
Assenmbly to draft a statute that is more clear
regarding the ICC s Iimted role. However, when you
voted on the order in January, the Chairmn expressed
his desire to get nmore | egislative guidance. As a
result, the House and Senate both have adopted
resolutions clearly reiterating that the | CC was,
indeed, to have a |limted role expressing
di ssatisfaction with the January order and
encouraging the CC to grant rehearing so they can
enter an order that makes only the limted
modi fications to the sourcing contract called by for

t he st at ute.
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| was relieved to |l earn that this Body
unani mously voted to grant request for rehearing
foll owed by the Chicago Cl ean Energy and the econom c
devel opment intervenors, but | was very troubled to
hear about the positions of the Chief Adm nistrative
Law Judge who has been assigned to the case.

In his menmorandum to this Comm ssion,
he recommended denial on rehearing to address | egal
i ssues that he recommended that the Comm ssion
further revise an | PA-approved contract. He did this
after the House adopted its resolution, which request
t hat the Comm ssion grant rehearing to reverse itself
on legal issues and clarify that the Conm ssion was
not to revise the | PA-approved contract except as
explicitly reside -- required by the | aw.

Now we must wait for a process that

again will result in a proposed order fromthe Chief
ALJ. | am very concerned that the proposed order
will contain poison pills and recommendati ons t hat

are contrary to the |law and | egislative attenpt.
You al ready have read the Chief ALJ's

position in his memorandum Of course the final
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decision will be made by you, the Conmm ssioners.
sincerely hope that each of you review the statute
and follow its specific requirements, even if the
Chi ef Adm nistrative Law Judge recomends somet hi ng
el se. It is an extraordinary step for the House and
the Senate to adopt the resolution that we did a
mont h ago.

Wth that understanding in mnd as the
sponsor of underlying legislation, I am di smyed at

how your Chief ALJ has conducted this proceeding so

far. | am concerned that your Chief ALJ is now
trying to kill the project by delaying it to its
deat h.

The General Assenbly put in |aw a
limted 30-day rehearing process for any order that
i mpacts the facility's recoverable costs. The idea
of waiting a half a year for a proposed order on
rehearing fromthe Chief ALJ that alnost certainly is
not going to be in line with the |egislative mandate
given the I1CCis entirely unacceptabl e.

It is my strong hope that this Body

will direct the Chief ALJ to act on an expedited
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basis, within 30 days contenplated by the law, to
devel op a proposed order that recommends t he

Comm ssi on approve the | PA-approved contract with
only the three changes outlined in the | aw.

Wth that, | sinply want to add that
clearly the legislative intent, as | testified in
Spring- -- in Chicago in January and, again, here,
just want to reiterate that this Bill was fully
vetted by folks duly elected across this state to
argue, discuss, debate, vet and to ultimtely vote up
or down on this legislation and its intent and how it
woul d be i npl ement ed.

We went through great stakes and great
pai ns over the last three and a half years to
accomplish that. MWhy is that inportant? It speaks
directly to what our democracy holds. And that is,
speaking on behalf of all the people of Illinois,

t hose legislators in the Capitol, both in the House
and the Senate, who weighed in on its every member,
and then getting the approval by both chanbers and by
super majority fashions and then having our Governor

sign this legislation into |law clearly undergirds
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what our denmocracy is really all about. And that is
t he people deciding what's in the best interest of
the state of Illinois and it's interest in this case
in particular with respect to energy production in
I11inois.

| woul d hope that the Comm ssion and
t he Comm ssioners would take that to heart as they
del i berate these very inportant issues.

| want to thank you for your
i ndul gence for giving nme this time to speak this
mor ni ng. And that would conclude nmy statement this
mor ni ng.

Thank you

CHAI RMAN SCOTT: Thank you, Representative

Col vi n.

That will conclude the public coment
portion of today's agenda.

On to today's matters, we will start
with Transportation agenda with the approval of
m nutes from our February 16th Bench Sessi on. I
under st and amendments have been forwarded.

Is there a nmotion to amend the

10
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m nut es?
COMM SSI ONER O CONNELL- DI AZ: So moved.
CHAl RMAN SCOTT: |Is there a second?
COMM SSI ONER ELLI OTT: Second.
CHAI RMAN SCOTT: It's been noved and seconded.
Al'l in favor say "aye."
(Chorus of ayes.)
Any opposed?
(No response.)
The vote is 5-0 and the amendments ar
adopt ed.
Is there a notion to approve the
February 16th m nutes as adopted?
COMM SSI ONER O CONNELL- DI AZ: So moved.
CHAI RMAN SCOTT: |Is there a second?
COMM SSI ONER FORD: Second.
CHAl RMAN SCOTT: So noved and seconded.
Al'l in favor say "aye."
(Chorus of ayes.)
Any opposed?
(No response.)

The vote is 5-0 and the February 16th

e

11
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Transportati on Bench Session as amended are approved.
Movi ng on to the Railroad section.
Items are RR-1 through RR-3 can be
t aken together. These items concern Stipul ated
Agreenments regardi ng public safety inmprovenments at
hi ghway-rail grade crossings across Illinois. I n
each case Staff recomends entry of an Order
approving the agreenent.
|ls there any discussion?
(No response.)
Is there a nmotion to enter the orders?
COMM SSI ONER O CONNELL- DI AZ: So nmoved.
CHAI RMAN SCOTT: |s there a second?
COMM SSI ONER ELLI OTT: Second.
CHAI RMAN SCOTT: Moved and seconded.
Al'l in favor say "aye."
(Chorus of ayes.)
Any opposed?
(No response.)
The vote is 5-0 and the orders are
entered. We will use this 5-0 vote for the remainder

of the Transportation agenda unl ess otherw se noted.
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ltem RR-4 is Docket No. T09-0067.
This item concerns a citation proceedi ng agai nst
Keokuk Junction Rail way Conpany. ALJ
Ki rkl and- Mont aque reconmmends entry of a Suppl ement al
Order dism ssing the Citation Order and subsequent
Order issued in 2009.

|ls there any discussion?

(No response.)

Any obj ections?

(No response.)

Heari ng none, the Supplenmental Order
is entered and the Citation Order is dism ssed.

ltem RR-5 is Docket No. T11-0007.
This item concerns a Stipul ated Agreement concerning
public safety inprovements to a highway-rail grade
crossing in Effingham County. Staff recommends entry
of a second Suppl enmental Order granting additional
time for the project's conpletion.

|s there any discussion?

(No response.)

Any obj ections?

(No response.)
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Heari ng none, the Supplenmental Order
is entered.

ltem RR-6 i s Docket No. TO05-0058.
This item concerns a petition to establish 12 new
hi ghway-rail grade crossings in WIlliamon County in
connection a coal m ne. Petitioners seek voluntary
di sm ssal without prejudice for the part of the
petition related to the West Spur. And ALJ
Ki rkl and- Mont ague reconmmends entry of a fifth
Suppl emental Order granting that partial dismssal.

|ls there any discussion?

(No response.)

Any obj ections?

(No response.)

Heari ng none, the Suppl enmental Order
is entered.

M. Matrisch, is there any further
Transportation business to come before the Conm ssion
t oday?

MR. MATRI SCH: Not hi ng further, M. Chairman.
Thank you

CHAI RMAN SCOTT: Thank you, sir.
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Heari ng none,

Transportati on agenda.

t hat

concl udes today's

15
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CERTI FI CATE OF REPORTER

STATE OF I LLINOI S )
) SS:

COUNTY OF COOK )
TITLE: Transportation Bench Session

|, Amy M. Spee, do herby certify that | am
a court reporter contracted by SULLI VAN REPORTI NG
COMPANY of Chicago, Illinois; that | reported in
short hand the evidence taken at the proceedi ngs had
in the hearing of the above-entitled case on the 7th
day of March 2012; that the foregoing 15 pages are a
true and correct transcript of my shorthand notes so
t aken as aforesaid and contains all of the
proceedi ngs directed by the Comm ssion or other
person authorized by it to conduct the said hearing
to be stenographically reported.

Dated at Chicago, Illinois, this 19th

day of March 2012.

Amy M. Spee, CSR, RPR
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